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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 

 

EMPOWER HEALTHCARE PLAINTIFF  

SOLUTIONS, LLC  

 

vs. NO.  _____________ 

BEACON HEALTH OPTIONS, INC. DEFENDANT 

 

VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF AND DAMAGES 

Empower Healthcare Solutions, LLC (“Empower” or “Plaintiff”) through its attorneys, 

Friday, Eldredge & Clark, LLP, submits this Complaint against Beacon Health Options, Inc. 

(“Beacon” or “Defendant”): 

NATURE OF THIS ACTION 

1. This action seeks relief, including injunctive relief, arising from Beacon’s unlawful 

conduct that jeopardizes the business continuity of Empower and the continuity of behavioral 

healthcare to Empower’s members.    

2. Empower was formed in 2017 for the purpose of participating as a Provider-led 

Arkansas Shared Savings Entity (“PASSE”) under the Medicaid Provider-Led Organized Care Act 

codified at Arkansas Code Annotated section 20-77-2701 et seq. (“PASSE Act”).  PASSE’s 

coordinate and pay for medical, specialty, and home and community based services, uniquely 

tailored to the needs of Arkansans with behavioral health and/or intellectual or developmental 

disabilities (“BH / IDD Members”).   

3. Beacon is a behavioral health and substance abuse disorder management company 

offering access to a network of providers and facilities encompassing all levels of specialty mental 

health and addiction services. Beacon is not a PASSE but is one of six members or owners of 

Empower. 
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4. In 2019, Beacon began taking actions clearly designed to harm Empower.  Those 

actions, which have continued through the date of the filing of this Complaint, began, not 

coincidentally, shortly after the acquisition of Beacon by Anthem, Inc. (“Anthem”), a direct 

competitor of Empower in the PASSE market via Anthem’s ownership in another PASSE, Summit 

Community Care (“Summit”). 

5. Since the merger, Beacon has engaged in conduct that suggests that it is functioning 

as a Trojan-horse for Anthem seeking to destroy Empower, Summit’s competitor, from within.    

6. Empower brings this action to redress through injunctive relief  Beacon’s ongoing 

misconduct, to obtain specific performance of Beacon’s contractual obligations under a 

Memorandum of Agreement entered into between the parties on or about June 24, 2020 (the 

“Restructuring Agreement”) and to recover damages arising from Beacon’s bad faith violations of 

the Restructuring Agreement.  A true and correct copy of the Restructuring Agreement, as 

amended several times, is attached hereto as Exhibit A and incorporated herein by reference.   

7. Empower also has substantial claims against Beacon arising at common law and 

from Beacon’s breach of other written agreements, including several agreements that are 

mentioned in later allegations of this Complaint.   Claims not asserted here are reserved and will 

be the subject of subsequent proceedings, either in this action, or, to the extent required, in 

arbitration proceedings.      

PARTIES 

8. Plaintiff Empower is a limited liability company organized and existing under the 

laws of the State of Arkansas, having a principal place of business at 1401 West Capitol Avenue, 

Suite 430, Little Rock, Arkansas.  

9. Defendant Beacon is a corporation organized and existing under the laws of the 
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State of Virginia, having a principal place of business at 200 State Street, Suite 302, Boston, 

Massachusetts.  

JURISDICTION AND VENUE 

10. This Court has original jurisdiction over this action because there is complete 

diversity of citizenship as between the parties pursuant to 28 U.S.C. § 1332, and the amount in 

controversy exceeds the jurisdictional amount of $75,000, exclusive of interest and costs.  Beacon 

has also agreed in contracts from which the asserted claims arise to submit to the jurisdiction of 

any state or federal court in Arkansas. 

11. This Court is the proper venue for this action pursuant to 28 U.S.C. § 1391, as a 

substantial part of the events involved in this dispute took place in this judicial district including 

but not limited to: the formation of Empower, business meetings, the awarding of government 

licenses and the negotiation of agreements pertinent to the legal claims asserted herein.   

12. This Court is vested with jurisdiction under 28 U.S.C. § 2201 to fashion the remedy 

requested by Empower.   

THE CREATION, PURPOSE, STRUCTURE AND GROWTH OF EMPOWER 

13. Through the passage of the PASSE Act in 2017, the Arkansas General Assembly 

authorized an innovative organized care model through which PASSE’s seek to address the total 

health care needs of Medicaid beneficiaries who have behavioral health disorders or intellectual 

or developmental disabilities while reducing the overall cost of such care to taxpayers.  As risk-

based provider organizations, PASSE’s perform the administrative functions of managed care. 

These new business organizations function as an insurance product and are, therefore, certified 

and regulated by the Arkansas Insurance Department (“AID”).   The purpose of the PASSE model 

is to improve the health of BH / IDD Members by integrating providers of physical health care 
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with specialty providers in order to deliver managed care tailored to the unique needs of this 

population. 

14. Empower was registered as a domestic, for-profit limited liability company with 

the Arkansas Secretary of State on February 3, 2017.   The purpose of Empower as recited in the 

company’s operating agreement adopted on or about June 22, 2017 (the “Operating Agreement”) 

was to “establish the company under the laws of the State of Arkansas as a provider-led entity for 

the purpose of managing and providing certain medical, behavioral and developmental disability 

health services to beneficiaries of public programs . . . in the State of Arkansas.”  Ex. B., Op. 

Agmt., p. 1. A true and correct copy of the Operating Agreement, as amended several times, is 

attached hereto as Exhibit B and incorporated herein by reference.   This Complaint asserts no 

claims for damages under the Operating Agreement but such claims are expressly reserved. 

Empower and Beacon agreed that as to disputes arising under or related to the Operating 

Agreement that no “party shall be required to submit to arbitration any claim for injunctive relief. 

. . .”  Ex. B, Operating Agmt. § 15.12.   

15. Empower applied for, and received, a PASSE license from AID and the required 

approval from the Arkansas Department of Human Services (“DHS”). 

16. Empower’s participation in the PASSE program is governed by the terms of a 

PASSE contract between Empower and DHS (the “PASSE Contract”).    

17. Beacon is one of six equity members of Empower, owning 16.66% of the initial 

membership interests in the company.   The remaining five members represent various types of 

healthcare providers.  The business affairs of Empower are entrusted under the Operating 

Agreement to a six person Board of Managers comprised of one designee appointed by each 

member.    
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18. Under the Operating Agreement, members are indemnified from certain claims 

against them with respect to the management of Empower.  However, claims, such as those 

asserted against Beacon herein, arising from, among other things, transactions between a member 

and Empower that produce an improper personal benefit to a particular member, breaches of 

loyalty, bad faith conduct and intentional misconduct are expressly excluded from the Operating 

Agreement’s indemnification provision.  

19. In addition to being a member of Empower, with a designee serving on the six 

person Board of Managers, Beacon has been compensated handsomely (more than $52 Million in 

2020 alone) to provide certain administrative services to Empower pursuant to a management 

services agreement entered into between Beacon and Empower on or about August 31, 2017 (the 

“Services Agreement”).  A true and correct copy of the Services Agreement, including 

amendments thereto, is attached hereto as Exhibit C and incorporated herein by reference.  This 

Complaint asserts no claims for damages under the Services Agreement but such claims are 

expressly reserved.  

20. The Services Agreement provided for an initial one-year term subject to automatic 

renewal for successive one-year terms thereafter unless and until either party terminated the 

agreement or provided timely notice of non-renewal at least sixty days prior to the end of the 

applicable term.  See Exhibit C, Services Agreement, § 6.1.  The parties allowed the Services 

Agreement to renew in 2018, 2019 and 2020 for successive terms. 

21. Amendments to the Services Agreement entered into by the parties 

contemporaneous with the Restructuring Agreement, and its amendments, entrusted “disputes 

arising out of or relating to” such amendments “to the jurisdiction of the state and federal courts 

of Arkansas. . . .”  Ex. C, Third Am. § 7.   
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22. The Services Agreement established Beacon as essentially the operations manager 

for Empower by obligating Beacon, in exchange for monthly flat fees (determined by the number 

of BH / IDD Members enrolled in Empower and subject to tiered revenue-based caps) to provide 

all “services required for [Empower’s] performance of the PASSE Contract [including] all staffing 

and administrative services required for [Empower’s] operations . . . .”  Ex. C, Services Agmt., § 

1.1.      

23. The terms of the Services Agreement expressly prohibit Beacon and/or its 

subcontractors from purporting to act unilaterally on behalf of Empower thereby usurping the role 

and authority of the Board of Managers.  Ex. C, Services Agmt., § 2.1. 

24. Empower has developed a substantial business coordinating care and paying for 

services to more than 19,900 Arkansas BH/IDD Members in the past 2 ½  years with such services 

generating annual revenues in excess of $460,000,000 in 2020.   

25. The management services provided by Beacon under the Services Agreement from 

2017 until 2020 were central to Empower’s operation, development and growth plans and to 

maintaining legal compliance with the requirements of the PASSE program.  During this time 

period, Beacon was entrusted with, and/or was paid to procure or develop for Empower’s benefit, 

landline phone numbers and related accounts, cell phone numbers and related accounts, care 

coordinator phone numbers and related accounts, an @empowerhcs.com email domain, network, 

account and system, and provider databases housing credentialing applications and verification 

documents for Empower’s network of facilities, clinics, practice groups and each member of their 

medical staff (hereinafter referred to as “Empower’s Business Data and Systems.”) 

26. In recognition of the fact that Beacon also operated a separate managed care health 

organization that included providers in Arkansas, the Services Agreement required that all 



 

COMPLAINT Page 7 of 23 
FEC\44391\0001\8823366.v1-11/1/21 

intellectual property, records and data (including electronic data) related to Beacon’s work as a 

contractor for Empower was to be maintained separately from other records belonging to Beacon.  

Exhibit C, Services Agmt., § 5.2.  

27.   Beacon further promised in the Services Agreement that Empower would, at all 

times, have complete access to Empower’s Business Data and Systems sufficient to fully disclose 

the nature of extent of Beacon’s services to Empower in conformance with the applicable standards 

of care, licensing requirements and the provisions of the PASSE Contract. Exhibit C, Services 

Agmt., §§ 5.2, 5.3. 

28. Empower secures traditional health services for its BH/IDD Members related to 

physical injuries, conditions and diseases, through a provider network of medical doctors, clinics 

and hospitals assembled by a company called Access Health.  Empower’s BH/IDD Members 

receive health care directly related to their behavioral health and intellectual and developmental 

disabilities (“IDD and Behavioral Health Services”) from a network of providers with specialized 

education, training and experience in IDD and Behavioral Health Services (“Empower’s BHS 

Provider Network”).  Empower’s BHS Provider Network is comprised of hundreds of clinics, 

practice groups or facilities staffed by thousands of individual professionals.  Empower’s BHS 

Provider Network is central to Empower’s business operations and profitability given that the 

PASSE program focuses exclusively upon BH/IDD Members, all of which need IDD and 

Behavioral Health Services.   

29. As Empower’s contractor, Beacon has been primarily responsible from 2017 until 

the present time for compliance matters and for the recruitment and contracting necessary to 

expand and maintain Empower’s BHS Provider Network including the negotiation and execution 

of contracts, on Empower’s behalf, and the collection, organization, verification and submission 
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of credentialing data required by DHS for each individual professional included in the Empower’s 

BHS Provider Network.  

BEACON JOINS TEAM ANTHEM 

30. Anthem, through its subsidiaries, is a health benefits company servicing more than 

40 Million medical members through its affiliated health plans.  Anthem is an independent licensee 

of the Blue Cross and Blue Shields Association.  It is one of the largest players in the health 

insurance market and has a well-earned reputation for anti-competitive conduct including 

violations of antitrust laws. See, e.g., https://www.healthcarefinancenews.com/news/anthem-

paying-594-million-settle-blues-antitrust-settlement (Nov. 3, 2020); 

https://www.justice.gov/opa/pr/us-district-court-blocks-anthem-s-acquisition-cigna (Feb. 8, 

2017). 

31. Anthem has been, and is, a direct competitor of Empower by virtue of its equity 

ownership in, and governance of, Summit, which, like Empower is a PASSE offering services to 

BH / IDD Members in Arkansas.   Summit, and, therefore, Anthem will benefit directly from any 

service disruptions or operational failures that result in either a termination by DHS of Empower’s 

PASSE Contract or the reallocation by DHS of BH / IDD Members of Empower among the 

remaining two PASSEs, one of which is Summit.  

32. Through a merger agreement entered into on or about June 4, 2019 between 

Beacon, and its affiliated entities and a wholly-owned subsidiary of Anthem, Beacon agreed to 

merge its operations and assets with, and be acquired by, Anthem.  

33. Empower learned of the merger agreement with Anthem when it was announced in 

the news on June 6, 2019 after it was fully negotiated by Beacon, its business partner.   
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34. Based upon Beacon’s representations, now known to be false, that Empower would 

continue to receive services in a similar manner despite the proposed merger, Empower and its 

other members did not exercise their change of control rights against Beacon under the Operating 

Agreement.  

35. Empower later learned that most of the services Beacon was contractually obligated 

to provide under the Services Agreement (including, but not limited to, finance, personnel / human 

resources, risk management, legal, operations, fraud, waste and abuse, and the special investigation 

unit) would be provided by Anthem employees working in a “Shared Services Unit” rather than 

by the Beacon employees with whom Empower had worked closely in recent years.  The transfer 

and/or realignment of these services created a substantial, and unacceptable, risk of Empower’s 

proprietary information being inevitably disclosed to Anthem, its competitor.  

36. The Beacon-Anthem merger was consummated, and publicly announced, on or 

about March 4, 2020.  

37. The press release announcing the Beacon-Anthem merger spotlighted Beacon’s 

provider relationships and expertise in IDD and Behavioral Health Services as the primary goal of 

the merger stating:   

Beacon Health Options (Beacon) . . . [is] the largest independently held behavioral 

health organization in the country serving more than 36 million people across all 

50 states.   The acquisition offers Anthem the opportunity to combine its current 

behavioral health capabilities with Beacon’s successful model and support 

services in order to enhance whole person care. 

 

https://www.beaconhealthoptions.com/anthem-inc-completes-acquisition-of-beacon-health-

options/ (May 2, 2020).  

THE FAILED “RESTRUCTURING” 

38. After learning of the Beacon-Anthem merger, Empower made numerous requests 
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to restructure its relationships with Beacon given the potential conflicts of interests presented by 

Anthem’s ownership of Beacon.   Empower raised concerns about substandard performance by 

Beacon and the Anthem “Shared Services Unit.  Empower also continued to question the apparent 

lack of “firewalls” between Anthem and Beacon with respect to Empower’s Business Data and 

Systems over which Beacon had unrestricted access by virtue of its responsibilities under the 

Services Agreement.  Empower also expressed grave concerns about a potential misappropriation 

or conversion of Empower’s BHS Provider Network upon discovering that the contractual 

relationships that Beacon had been establishing in recent years, while being paid by Empower, 

were actually established in Beacon’s name rather than with Empower.   

39. The restructuring conversations between Empower and Beacon quickly became 

acrimonious. 

40. The parties eventually agreed to a restructuring plan which was detailed in the 

Restructuring Agreement entered into between the parties on or about June 24, 2020 (the 

“Restructuring Agreement”).  Among other terms, Beacon agreed in the Restructuring Agreement 

to: 

a. establish appropriate firewalls and measures;  

b. reconfigure the Empower BHS Provider Network to ensure direct 

contractual relationships with Empower; 

c. transition relationships with key subcontractors directly to 

Empower;   

d. bring certain key staff and functions under the direct control of 

Empower;  
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e. provide ongoing annual accountings of all staff and costs 

attributable to Beacon’s services under the Services Agreement;  

f. not withhold any consent required of Beacon as a member of 

Empower for the company to modify or terminate the Services Agreement in the 

future if necessary; and 

g. obtain prior approval from Empower before terminating 

relationships with any subcontractors involved in Beacon’s work under the Services 

Agreement. 

See Exhibit A, Restructuring Agreement, Ex. A, Restructuring Terms.   Beacon further promised 

in the Restructuring Agreement to “work diligently, and in good faith, to conclude negotiations 

regarding additional details of the restructuring . . . [and] to enter into comprehensive amendments 

to the [Services Agreement] and Operating Agreement, as necessary, to facilitate the restructuring 

. . . .”.  Ex. A, Restructuring Agmt., § 2. 

41. The Restructuring Agreement further provided that in the event that Beacon refused 

to agree to the Operating Agreement and Service Agreement modifications deemed necessary by 

Empower to adequately address the conflict of interest concerns, the parties would “work together 

in good faith to wind down and terminate their various relationships, including the [Services 

Agreement] and Beacon’s ownership in [Empower] no later than December 31, such that 

[Empower] will remain, at its discretion, as a participant in the [Arkansas PASSE program].” 

Exhibit A, Restructuring Agmt., § 3 (emphasis added). 

42. Despite having agreed upon the material terms necessary to restructure their 

relationships, Beacon steadfastly refused thereafter to perform the tasks necessary to implement 

the terms of the parties’ agreement.  Beacon refused to bring critical staff and functions under 
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Empower’s direct control.   Instead, Beacon continued to delegate critical service functions to 

Anthem employees within the “Shared Services Unit” who in turn provided incomplete, defective 

and generic work-product that was not appropriately tailored to Empower’s business needs.   

Beacon’s “interim CEO” refused to make decisions without first coordinating with Anthem’s 

Shared Services Unit.  Financial reports produced by this unit were inaccurate.  Data compilations 

prepared by this unit were incomplete.  And, Beacon failed to timely transfer key subcontractor 

relationships directly to Empower and reconfigure the provider network as required by the 

Restructuring Agreement.  

BEACON SABOTAGES EMPOWER’S ATTEMPTS TO SEPARATE  

43. After months of stonewalling by Beacon, all members of Empower’s Board of 

Managers (except for the member designated by Beacon) voted unanimously to abandon attempts 

to restructure the parties’ relationships and to instead begin implementing an orderly unwinding 

of the contractual and ownership relationships with Beacon.   The Board of Managers agreed to 

target December 31, 2021 as the completion date for the unwinding.    

44. Beacon responded to the Board of Manager’s vote by making unilateral demands 

for a more expedited conclusion to their relationships.   On April 30, 2021, Empower received 

notice from Beacon purporting to terminate the Services Agreement effective as of August 31, 

2021 and to withdraw as a member of Empower effective as of October 31, 2021.  Beacon 

subsequently altered the effective date of its purported termination of the Services Agreement to 

be October 31, 2021, but then tried to renege on that extension by informing DHS on June 30th 

that Beacon would cease providing administrative services to Empower on August 31, 2021.   The 

withdrawal and termination dates were later extended by the parties to December 31, 2021. 
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45. Beacon’s false claims about an August 31 termination of the Service Agreement 

alarmed DHS who had been previously told by Empower that it would not be ready to assume 

Beacon’s administrative role for the Empower BHS Provider Network until December 31, 2021, 

the deadline included in the Restructuring Agreement.  Those concerns resulted in DHS 

threatening to begin immediately transitioning BH / IDD Members from Empower to other 

PASSEs.  Empower eventually assuaged DHS’s concerns and narrowly avoided a potentially 

disastrous interruption in its business due to Beacon’s misrepresentations to the agency.  However, 

DHS informed Empower that its continued participation in the PASSE program would remain 

contingent upon demonstrating its “readiness” in a comprehensive review of its people, system, 

processes, internal controls and operating procedures to be conducted by DHS from October 1 to 

December 31, 2021 (the “DHS Readiness Review”).   

46. Beacon made false representations about Empower to DHS, which representations 

(if believed by DHS) could jeopardize Empower’s future participation in the PASSE program.   As 

just one example, in an August 26, 2021 letter, Beacon asserted to DHS that Empower has no 

credentialing authority over the providers within its network and that Empower had adopted 

credentialing policies and procedures that are “inconsistent with regulatory requirements of the 

PASSE program.”  Nowhere in this letter, does Beacon identify any actual regulatory requirement 

which is supposedly not satisfied by the credentialing policies submitted by Empower to DHS.  

Nevertheless, Beacon asks DHS to “disregard the policies adopted and submitted by Empower.”  

A true and correct copy of the August 26, 2021 letter is attached hereto as Exhibit D and 

incorporated herein by reference.  These misleading communications continue to occur in spite of 

the fact that Empower has formally notified Beacon on multiple occasions that its representatives 
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are not to communicate with DHS regarding Empower matters without the participation of a duly 

authorized Empower representative.   

47. Upon information and belief, Beacon’s August 26, 2021 letter was prompted by its 

recognition that its prior regulatory submissions to DHS improperly conflated Beacon’s provider 

network with Empower’s BHS Provider Network and treated them as one in the same.    

48. Upon information and belief, Beacon used the payments provided by Empower 

under the Services Agreement to expand its own provider network and now that the relationship 

between it and Empower is being unwound, Beacon wants to deprive its soon-to-be-former partner, 

and now-competitor, of those valuable relationships.    

49. Beacon has asserted, and continues to assert, that the relationships it established 

with providers during, and as part of, its work for Empower under the Services Agreement belong 

to Beacon and not to Empower.   These assertions have created, and continue to create, substantial 

confusion with members of Empower’s BHS Provider Network.  

50. Beacon has made demands upon Evolent (a subcontractor to whom Beacon 

delegated a substantial portion of its duties to Empower under the Services Agreement) in 

furtherance of its attempts to disrupt the business relationships between Empower and its BHS 

Network Providers.  For example, Beacon asserted to Evolent that after December 31, 2021 it 

could no longer utilize the provider information configured and loaded in Evolent’s own systems 

in performing claims management services for Empower.  Beacon asserted that it “owned” the 

network and information.  In fact, the information over which Beacon was asserting exclusive 

rights was the provider’s information, not Beacon’s.  The provider supplied it to Evolent for use 

in processing claims to be paid by Evolent on behalf of Empower.   
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51. For several months immediately preceding the filing of this Complaint, Empower 

attempted, both through business-to-business discussions and formal demand letters between legal 

counsel for the parties, to obtain unrestricted access to and a transfer of control over Empower’s 

Business Data and Systems. 

52. Beacon has obstinately refused those efforts and instead engaged in a months-long 

game of obfuscation and stall tactics some, but not all of which, is described hereinafter.   

53. Empower has made multiple requests for copies of its own policies, templates, 

member handbooks and training materials and historical business records relating to operational 

and compliance areas such as quality assurance, utilization management, grievances, fraud, waste 

and abuse and care coordination (“Empower’s Records”).   

54. With respect to Empower’s Records that exist in paper form, Beacon has argued 

that even though it was required to separately maintain records related to the services Beacon 

performed under the Services Agreement, that does not mean that all of the requested records must 

be made available to Empower for inspection and copying.   

55. Beacon’s position as to electronic copies of Empower’s Records is even more 

unreasonable.  After months of denials and feigned confusion as to what Empower was seeking, 

Beacon has recently taken the position that Empower must send a representative to “Beacon’s 

Little Rock Office” to access and download those records electronically.  This response disregards 

the fact that Empower’s representatives work in, and have since 2020 worked in, that very same 

office.   Had Beacon desired to turn over these electronic records in this manner it could have done 

so at any time in the past few months.  Instead, Beacon stalled and now wants to delay the process 

even further pending an unscheduled meeting between representatives who literally work in the 

very same physical office.  
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56. With respect to the Empower website (https://www.getempowerhealth.com) 

constructed with Empower’s money and under Empower’s supervision that is visited and used 

daily by Empower’s BH / IDD Members and the health care professionals within Empower’s BHS 

Provider Network, Beacon initially asserted that the website belongs to it and not Empower.  It 

later abandoned that position and now asserts that it is simply not feasible for Beacon to grant 

administrator rights’ access for the website to Empower until December 31, 2021. 

57. With respect the @empowerhcs.com email domain network, Beacon has 

consistently maintained that Empower must create its own separate email domain and network and 

develop an unnecessary plan to give new email address notices to thousands of people who 

previously communicated with Empower representatives using the current @empowerhcs.com 

email addresses.  Beacon’s attempt to wedge Empower and its members into a new email domain 

and platform puts upwards of 19,000 Empower members at risk of having their care interrupted 

by having to hunt and peck for a new email address, and for those who are fortunate enough to 

find the correct new address, to communicate with a care coordinator who has no written history 

of their care.  These care coordinators all have an @empowerhcs.com email address that is used 

for all day-to-day correspondence with members, DHS, DCFS, and providers on a daily basis.  The 

majority of the care coordinators will transition to Empower beginning January 1, but under the 

Beacon plan, will lose all historical emails, correspondence, and other important information 

regarding patient care and the continuation thereof.  These innocent and vulnerable members 

suffering from significant mental illness and/or developmental disabilities should not be subjected 

to Beacon’s attempt to harm Empower. 

58. Beacon takes a similarly disruptive stance with respect to employee and care 

coordinator phone numbers, sim cards, accounts and history.   It outrageously claims that the phone 
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numbers, sim cards, accounts and history are part of a corporate account and cannot be transferred 

to Empower.  Instead, Beacon is attempting to force all individuals who will remain as Empower 

representatives after Beacon’s December 31, 2021 withdrawal to obtain a new phone number and 

communicate their new contact information to approximately 19,000 people accustomed to 

contacting them on the current business phone numbers.  Just as with the emails, Beacon’s attempt 

to wedge Empower and its members into new phone numbers and history, without the historical 

text communications and voicemails, puts upwards of 19,000 Empower members at risk of having 

their care interrupted by having to hunt and peck for a new telephone number, and for those who 

are fortunate enough to find the correct new number, to communicate with a care coordinator who 

has no written history of their care.  These care coordinators all have phone numbers and accounts 

that are used for all day-to-day correspondence with members, DHS, DCFS, and providers on a 

daily basis, including a vast history of text and voice messages.  The majority of the care 

coordinators will transition to Empower beginning January 1, but under the Beacon plan, will lose 

all historical voice and text messages, and other important information regarding patient care and 

the continuation thereof.  These innocent and vulnerable members suffering from significant 

mental illness and/or developmental disabilities should not be subjected to Beacon’s attempt to 

harm Empower. 

59. With respect to credentialing information, Beacon claims to have turned over its 

full database of provider information, but the transferred files do not include the individual 

provider credentialing that is required DHS contract and manual 

60. Beacon’s misconduct described herein is designed to impair Empower’s transition 

schedule for the end of 2021.        
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   COUNT I: INJUNCTIVE RELIEF 

 

61. Empower repeats, realleges, and incorporates the allegations in the preceding 

Paragraphs as if fully restated herein. 

62. Beacon’s improper withholding of Empower’s Records and Empower’s Business 

Data and Systems is prejudicial to Empower’s plan to emerge from this unwinding as a full-ready 

and formidable competitor of Beacon and Anthem in the Arkansas market.  

63.  Beacon continues to wrongfully assert dominion and control over Empowers’ BHS 

Provider Network thereby creating doubt and confusion among providers, vendors, and regulators 

as to Empowers’ ability to continue to meet its obligations as a PASSE after December 31, 2021.   

64. Beacon has not complied with Empower’s repeated demands to relinquish 

Empower’s Records and Empower’s Business Data and Systems which are essential to Empower’s 

continued operations and its ability to prepare for the DHS Readiness Review.  

65. Empower and its members are likely to suffer irreparable harm, including (a) an 

impairment to its ability to properly and timely meet its obligations to its provider network and 

enrolled members, (b) disruption to enrollees’ continuity of care, and (c) harm to Empower’s 

goodwill with providers and enrollees, in the absence of the issuance of an injunction by this Court 

ordering Beacon to immediately and fully relinquish Empower’s Records and Empower’s 

Business Data and Systems to Empower.   

66. The balance of the equities and the public interest favor entry of an injunction in 

this case.  

67. The issuance of an injunction is necessary to prevent irreparable harm that has yet 

to occur and for which no other adequate remedy exists at law.   
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68. Empower is substantially likely to prevail on the merits of the legal claims asserted 

hereinafter.   

COUNT II: BREACH OF RESTRUCTURING AGREEMENT –  

SPECIFIC PERFORMANCE 

 

69. Empower repeats, realleges, and incorporates the allegations in the preceding 

Paragraphs as if fully restated herein. 

70. The Restructuring Agreement constitutes a valid and enforceable contract between 

Beacon and Empower.  

71. Empower has substantially performed in accordance with the terms of the 

Restructuring Agreement. 

72. In the Restructuring Agreement, Beacon agreed to work together in good faith to 

terminate the parties’ relationships in the event that they could not agree upon additional details 

necessary to restructure those relationships in a manner acceptable to the “non-Beacon members” 

of Empower. 

73. The “non-Beacon members” of Empower have determined that Beacon’s conduct 

precludes a satisfactory restructuring of the parties’ relationships. 

74. Beacon has refused to cooperate in Empower’s attempts to plan and implement an 

orderly winding down of their relationship and that refusal to cooperate is ongoing as of the filing 

of this Complaint. 

75. Beacon continues to wrongfully assert control over Empower’s BHS Provider 

Network, Empower’s Records and Empower’s Business Data and Systems.  Such conduct is in 

contravention of its promise in the Restructuring Agreement that it would act in “good faith” in all 

matters related to unwinding the parties’ relationships.   
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76. Beacon’s refusal to relinquish Empower’s Records and Empower’s Business Data 

and Systems jeopardizes the stated goal of Paragraph 3 of the Restructuring Agreement in which 

the parties mutually agreed to act “such that “Empower will remain  . . . as a participant in the 

[PASSE] Program.”   

77. Beacon is intentionally attempting to sabotage Empower in order to benefit a 

competitor of Empower, Summit. 

78. Monetary compensation alone will not be sufficient to remedy the harm presented 

by Beacon’s ongoing misconduct.  

COUNT III: BREACH OF RESTRUCTURING AGREEMENT - DAMAGES 

79. Empower repeats, realleges, and incorporates the allegations in the preceding 

Paragraphs as if fully restated herein. 

80. The Restructuring Agreement constitutes a valid and enforceable contract between 

Beacon and Empower.  

81. In addition to the express terms of the Restructuring Agreement, the law implies a 

promise between the parties to that contract that they act in good faith and deal fairly with one 

another in performing and enforcing their obligations under the contract.  

82. Empower has substantially performed in accordance with the terms of the 

Restructuring Agreement including the implied covenant of good faith and fair dealing. 

83. Beacon materially breached the contract by refusing for over a year to implement 

the restructuring terms detailed in Exhibit A to the Restructuring Agreement.  Such breaches 

during this time included, among other things, the following acts or omissions: 

a. failing to establish appropriate firewalls and measures;  
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a. refusing to reconfigure Empower’s BHS Provider Network to 

ensure direct contractual relationships with Empower;  

b. refusing to transition relationships with key subcontractors directly 

to Empower;   

c. refusing to bring certain key staff and functions under the direct 

control of Empower;  

d. failing to provide ongoing annual accountings of all staff and costs 

attributable to Beacon’s services under the Services Agreement; and 

e. refusing to work diligently, and in good faith, to conclude 

negotiations regarding additional details of the restructuring.  

84. After the “non-Beacon members” of Empower determined that restructuring was 

impossible because of Beacon’s misconduct, the parties were contractually obligated to work 

together in good faith to unwind their relationships in an orderly manner to facilitate Empower’s 

continued participation in the PASSE Program.   Beacon breached this contractual commitment 

through the following acts or omissions: 

a. asserting control over and ownership of the Empower BHS Provider 

Network that Beacon its was paid to develop for Empower;  

b. refusing to timely and fully relinquish Empower’s Records and 

Empower’s Business Data and Systems to Empower;  

c. refusing to cooperate in Empower’s efforts to transition away from 

Beacon; and 

d. making misrepresentations and disparaging comments about 

Empower to DHS and AID.  
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85. Beacon’s breaches have required Empower to retain and pay for services from third 

parties that would have been unnecessary had Beacon fulfilled its legal duties and honored its 

commitments.  

86. Beacon’s breaches have required Empower to recreate, at substantial cost, systems, 

data, policies, provider profiles, credentialing records, websites, intellectual property and other 

work-product that Beacon was previously paid to develop but which Beacon refuses to turnover 

to Empower.     

87. The damages proximately caused by Beacon’s contractual breaches are continuing 

to accumulate and will be determined at trial but are in no event less than the amount required for 

federal diversity jurisdiction. 

88. Empower, pursuant to Rule 38 of the Federal Rules of Civil Procedure, respectfully 

demands a jury trial on all issues so triable. 

WHEREFORE, Empower respectfully prays for the following relief: 

A. An order of specific performance directing Beacon to immediately and fully 

comply with its obligations under the Restructuring Agreement; 

B. A preliminary and permanent injunction ordering Beacon to provide immediate 

access to and/or return Empower’s Records and Empower’s Business Data and 

Systems;   

C. A preliminary and permanent injunction enjoining, Beacon, its officers, employees, 

agents, servants, attorneys, instrumentalities, and/or those in privity or acting in 

concert or participation with Beacon from continuing to assert dominion or control 

over the assets and/or Empower’s BHS Provider Network; 

D. An award of damages caused by Beacon’s unlawful conduct, in an amount to be 

proven at trial, plus costs and interest; 

E. An award of Empower’s costs and reasonable attorneys’ fees incurred in 

prosecuting this case; and 

F. Such further other relief as the Court may deem proper and just.  
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Respectfully submitted, 

FRIDAY, ELDREDGE & CLARK, LLP 

3350 S. Pinnacle Hills Parkway, Suite 301 

Rogers, AR  72758 

Office:  (479) 695-2118 

Facsimile: (501) 244-5333 

mney@fridayfirm.com 

rgeorge@fridayfirm.com 

pbrick@fridayfirm.com 

 

By:                                        

Marshall S. Ney, Ark. Bar No. 91108       

 

 

 

VERIFICATION 

 

 I, Mitch Morris, Chief Executive Officer of Empower Health Solutions, LLC, having read 

the foregoing Verified Complaint for Injunctive Relief and Damages, do swear and affirm that the 

facts as presented are true and correct to the best of my knowledge and affix my signature hereto 

as a testament thereof on this 6th day of October, 2021. 

 

              

       Mitch Morris 

 

 

STATE OF ARKANSAS ) 

    ) 

COUNTY OF  PULASKI ) 

 

 Subscribed and sworn to before me, a Notary Public, on this 6th day of October, 2021. 

 

 

             

       Notary Public 

My Commission Expires: 
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